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Background and facts
1. The Claimant is 20 years old and is a member of Bective GAA Club. He was represented before the Tribunal by Donough McDonough, BL, instructed by Steen O’Reilly Solicitors, Navan, Co. Meath.
2. The Claimant applied to the County Competitions Control Committee (hereinafter the C.C.C.C) for a transfer from Bective C.L.G (hereinafter Bective) to Navan O’Mahony’s C.L.G (hereinafter Navan O’Mahony’s). At a meeting held on the 29th January 2010, at which the Claimant was present, the C.C.C.C recommended that the Claimant’s transfer request be granted. A number of other transfer applications were dealt with at the meeting.
3. The list of transfers was then considered by the County Committee which met on the 8th February 2010. The minutes of that meeting indicate that the list was read and that adoption of the list was proposed and seconded. However, Bective were unhappy with the recommendation of the C.C.C.C and sought a vote. It seems that a decision on the matter was adjourned for two weeks to 22nd February 2010.
4. On the 15th February 2010, Bective submitted a written ‘appeal’ to Coiste Na Mi against the C.C.C.C’s recommendation. A week later, when the transfer was discussed by the County Committee, delegates from both Bective and Navan O’Mahony’s spoke on the issue before the C.C.C.C’s recommendation was put to a vote. The County Committee voted against the recommendation by 30 votes to 18. 
5. The Claimant was notified by letter dated 25th February 2010 from Coiste Na Mi that the County Committee had overruled the decision of the C.C.C.C to recommend that his transfer from Bective to Navan O’Mahony’s be granted. 
Preliminary Application
6. At the outset of the hearing, Mr. Barney Allen, on behalf of Coiste Na Mi, sought a preliminary ruling from the Tribunal on his application pursuant to Rule 7.13(d) Treorai Oifigiuil that the Claimant could not refer the dispute to the DRA because all available avenues of appeal under the Rules of the Association had not been exhausted. Mr. Allen argued that the Claimant still had the opportunity to raise the matter at the County Committee pursuant to Rule 4.3 Treorai Oifigiuil. It was suggested to the Tribunal that this Rule enables the Claimant to give notice of intention by way of notice of motion to each member of the County Committee to propose rescindment of any decision taken at a meeting of any committee of the Association and that if the Claimant were to obtain the consent of two thirds of those present at a subsequent meeting to his proposal, the decision of which he complains could be rescinded.
7. Mr. McDonough argued that the Claimant had exhausted all avenues of appeal and that in the circumstances the matter was properly before the DRA.
8. Having taken some time to consider the application for a preliminary ruling, the Tribunal decided unanimously that if the Claimant were to invoke Rule 4.3 Treorai Oifigiuil, he would in effect be asking the body whose decision he was disputing to reverse that decision. This would not amount to an appeal because no committee can hear an appeal against its own decision. The DRA code envisioned an appeal to a higher body not a review of a decision by the body which had already made the decision. While acknowledging that the Rules allow a County Committee to review its decisions, this does not preclude a player from making a referral to the DRA. There is no obligation on a player to appeal to the County Committee in respect of a decision made by that committee which he disputes. In any event, the Tribunal was of the view that the procedure advocated by Mr. Allen under Rule 4.3 was not open to the Claimant because the notice of motion procedure described by Mr. Allen could only be invoked by a member of the County Committee itself e.g. a club delegate. Thus Mr. Allen’s application on behalf of the Respondent was rejected.

Evidence
9. In his sworn evidence to the Tribunal, the Claimant said that he had played juvenile and minor football with Bective and that he had played hurling with Navan O’Mahony’s since the age of 12. He said he had never played adult football with Bective. The Claimant confirmed that he had represented his county at minor football level and that he is a member of the u/21 county football panel. The Claimant told the Tribunal that he had attended the meeting of the C.C.C.C to explain why he wanted to transfer. However, he stated that he was not present at either meeting of the County Committee but that he would have attended if he had been given the opportunity. Finally, the Claimant insisted that he would not play for Bective in the current season and added that the relationship between him and the Club had broken down. 
10. Two further witnesses were called on behalf of the Claimant. They were Martin Moffit and Pat Smith, both of whom are delegates of Navan O’Mahony’s to the County Committee. They each gave evidence of what took place at the County Committee meetings on the 8th February 2010 and on the 22nd February 2010 respectively. Mr. Smith stated that he had asked Coiste Na Mi whether he could bring the Claimant to the County Committee meeting on 22nd February 2010 but that he had been told that it was unlikely that the matter would be reached because of a lengthy agenda and that therefore there was little point in bringing the Claimant along. There was, however, no suggestion by Mr. Smith of mala fides on the part of Coiste Na Mi in this regard. 
11. Observations were also made at this point from the floor by Seamus Davis who appeared on behalf of Bective. He stated that at the County Committee meeting on the 8th February 2010, Bective had objected to the recommendation of the C.C.C.C. and sought to appeal it. As a result, the matter was adjourned to the next meeting of the County Committee and all clubs were aware of a direction given by the County Committee that any submissions relating to the transfer application were to be lodged with Coiste Na Mi by 15th February 2010 in advance of the County Committee meeting the following week. Mr. Moffit, who attended the meeting on the 8th February 2010, said in evidence that as far as he was concerned no mention was made about lodging anything by the 15th February 2010.

Submissions on behalf of the Claimant
12. Counsel for the Claimant then made legal submissions to the Tribunal. He referred the Tribunal to Rules 6.8 and 6.10(a) of the Treorai Oifigiuil and Rule 12 Fo-Dlighte agus Rialachain 2009 Coiste Na Mi. He also referred the Tribunal to two previous decisions of the DRA namely, Ross O’Bradaigh v Criostoir O’Tuathail (DRA 5/2007) and Ciaran O’Broin & Darragh Seoighe v CLG Coiste Atha Cliath (DRA 1&2/2010). In addition, the Tribunal was referred to the case of Barry v Ginnity where Mr. Justice McMahon, while accepting that the courts are reluctant to interfere with the autonomy of sporting bodies in making their decisions, stated that “there are occasions, however, where the law will intervene to ensure that justice is done and that minimum standards of fair procedures are observed.”
13. Rule 6.8 of the Treorai Oifigiuil entitled “Transfers Within County” states as follows:

“(a) A County shall have a Bye-Law governing the transfer of players from one 
Club to another within the County. 

(b) A County Bye-Law may confine membership of a Club to a Catchment Area, 
which may be a Parish. A Parish for the purpose of this Rule shall, subject to 
County boundaries, be the district under the jurisdiction of a Parish Priest or 
Administrator. A Catchment Area shall be fundamentally based on permanent 
residence of players, subject to a player being entitled to play with his Home 
Club. Permanent Residence shall be defined in County Bye-Law. A County shall 
also have the option, within County Bye-Law, to allow a player to play with a 
Club in the area in which he works.

(c) A player who wishes to leave one Club to join another in the same County 
must apply to the County Committee for a transfer. 

(d) A County Committee has the right, acting within its Bye-Law, to grant or not 
to grant an application for a transfer. 

(e) A County Committee may delegate to a Sub-Committee the authority to deal 
with applications for Transfer, but a County Committee shall retain the right to 
make final adjudication on an application.”
14. Rule 6.10(a) Treorai Oifigiuil entitled “Transfers General” provides that “A transfer becomes effective on being granted by the appropriate Committee…”
15. Rule 12 Fo-Dlighte agus Rialachain 2009 Coiste Na Mi provides that “The County Competitions Control Committee shall deal with all transfer requests signed and unsigned and shall make recommendations to Coiste Chontae whose decision shall be final.”
16. It was submitted to the Tribunal that in the Ross O’Bradaigh v Criostoir O’Tuathail (DRA 5/2007) case, the DRA interpreted Rule 6.8(e) as vesting in the County Committee an unfettered discretion to grant or not to grant a transfer request by a player but only if the County Committee acted in accordance with its own bye-laws and observed fair procedures. Counsel submitted therefore that if the County Committee failed to observe fair procedures in relation to the Claimant’s transfer application, its decision to overrule the recommendation of the C.C.C.C could not stand.
17. Counsel argued that in order for the County Committee to exercise its discretion to grant or refuse a transfer, it must fully consider the matter and make its own decisions. In support of this proposition, Counsel referred to the case of Ciaran O’Broin & Darragh Seoighe v CLG Coiste Atha Cliath (DRA 1&2/2010) where the Claimants had submitted that such a considered adjudication ought to have regard to the following factors: -
a. the application of the player applying for the transfer;
b. the reasons for the transfer request;
c. the reasons for the objections of the home club;
d. the reasons given by the County Management Committee as to how it arrived at its recommendation;
e. to assess whether further information or evidence is required;
f. to hear interested parties if it feels it is warranted in a particular case.
18. It was submitted that the County Committee did not conduct any such considered adjudication and that, as a result, fair procedures were not observed or followed. A complete record of what had taken place at the C.C.C.C should have been furnished to the Claimant and to the County Committee and the failure to do so in advance of the County Committee’s adjudication amounted to a breach of fair procedures. Rather than hearing the matter fully, it was submitted that the County Committee simply voted on the list of transfer applications with which they had been presented by the C.C.C.C. In order for the County Committee to adjudicate properly on the transfer application, it ought to have fully considered the application and not simply dealt with it by way of a vote. Counsel placed reliance on the DRA decision in Ciaran O’Broin & Darragh Seoighe v CLG Coiste Atha Cliath (DRA 1&2/2010) where at 2(b) Page 9 the Tribunal found that:

“In order for the County Committee to fully adjudicate on the recommendation 
made by the Management Committee that the transfers be refused it is the view of 
this Tribunal that the full record of the evidence given and submissions made 
known to the Management Committee should have been made known to the 
County Committee so that an informed decision could have been made on the 
transfer requests. The Tribunal notes that Treorai Oifigiuil requires that the final 
decision in relation to the transfer of players must be made by County Committee 
notwithstanding the fact that the County Committee can nominate a 
subcommittee.”

19. It was further submitted that this was all the more important in the light of Rule 7.11(c)(1)(i) Treorai Oifigiuil 2009 which provides that there shall be no appeal against a decision of a County Committee with regard to transfers within a county. As the decision of the County Committee in relation to a transfer application is final and no appeal against its decision lies, the County Committee must adjudicate on the application fairly. 

Submissions on behalf of the Respondent
20. Barney Allen stated on behalf of the Respondent that proper procedures had been followed. He added that the County Committee had a duty to protect small clubs against losing their best players because otherwise some clubs would cease to exist. Mr Allen stated that the Claimant had, and continues to have, the opportunity to raise the matter at the County Committee pursuant to Rule 4.3 Treorai Oifigiuil by way of notice of motion. Mr. Allen concluded his submissions by explaining that the C.C.C.C was but a sub-committee of the County Committee and that accordingly the C.C.C.C could only make recommendations. It was the decision of the County Committee which is final.

Decision and Award
21. This case is about what the Claimant argues was a lack of fair procedures in the manner in which the County Committee voted to overturn a recommendation of the C.C.C.C that his transfer application from Bective CLG to Navan O’Mahony’s CLG be granted. It is accepted by the Claimant and the Respondent that it is the County Committee which has the authority to make the final decision on a transfer application. However, what is at issue in this case is the manner in which the County Committee reached its decision. 
22. Having considered the evidence and submissions of the parties, the Tribunal is not


satisfied that fair procedures were followed in this case. There was an inherent 
unfairness in the manner in which the County Committee dealt with the 
Claimant’s transfer application. This unfairness arose from the following 
circumstances:

· the Claimant was not present at the County Committee meeting on the 22nd February 2010; 
· he was not invited by Coiste Na Mi to make a contribution to the County Committee either orally or in writing;
· the Claimant was not furnished with a copy of the letter written by Bective dated the 15th February 2010 and as a consequence was given no opportunity to respond to any of the points in the said letter;

· no record of what had taken place at the C.C.C.C was furnished to the Claimant and to the County Committee prior to its decision;

· there was no evidence that the County Committee had had regard to the oral submissions made by the Claimant to the C.C.C.C.
23. It should be added that no suggestion was made by any party to the proceedings that the Claimant was deliberately excluded by Coiste Na Mi from the County Committee meeting on the 22nd February 2010. However, in all the circumstances the Tribunal finds that decision of the County Committee to vote on the transfer application without hearing the Claimant and in the absence of any record of what had transpired at the C.C.C.C meeting amounts to a breach of fair procedures.
24. For the above reasons it is the decision of this Tribunal that the application for a transfer of the Claimant herein, namely Darach MacGabhann, be remitted to the County Committee for reprocessing. The Tribunal directs that the Claimant be invited to attend the County Committee meeting and that he be allowed to submit written submissions and make oral submissions to the meeting in respect of his application.
25. The Claimant did not seek the costs of the hearing against the Respondent and the Tribunal therefore makes no order as to costs. The Tribunal however directs that the Respondent pay the expenses of the Tribunal. 

26. It should be noted that all parties acknowledged and accepted that the request for arbitration was lodged prior to the commencement of the Arbitration Act 2010 and that the case was conducted pursuant to, and determined by, the Arbitration Acts 1954-1998.


This is the unanimous decision of the Tribunal


Declan Hallissey
_____________________


Liam Dockery

_____________________


Damien Maguire
_____________________


Dated this 8th day of July, 2010.
