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DIsPUTES RESOLUTION AUTHORITY

Record No. DRA/1/2006

IN THE MATTER OF THE ARBITRATION ACTS 1954 TO 1980

AND

IN THE MATTER OF AN ARBITRATION BETWEEN

Tommie McManus and John Quilter as Nominees on behalf of CUMANN PEIL AGUS IOMANA NAOMH OILIBHER PLUNCEID/EOGHAN RUADH

Claimant

And

John McNicholas mar ionadai ar son COISTE RIARACHAIN NA GCLUICHI COISTE ATHA CLIATH agus Sean Mac Coisdealbha mar ionadai ar son COISTE ATHA CLIATH

Respondents

FINAL DECISION

General

1.1
The background to this case is fully recited in the Interim Decision of the Secretary of the DRA dated the 15th January 2006.

1.2
The Secretary, on that occasion, refused an interim application on behalf of the Claimant to postpone the playing of the  AIB Cup Final, due to be played later that day.

1.3
The Secretary then made directions in relation to pleadings and costs and referred the matter for full determination to this Tribunal

1.4
The Claimant did not field a team for the said cup final and the Respondents have awaited the outcome of this hearing and receipt of the match referee’s report before taking any further action in relation the matter. 

Preliminary Matters

2.1
At the commencement of this hearing, the Chairman of this Tribunal indicated to the parties to this dispute that the other Club involved in the disputed final, St. Maurs, was not represented and that, depending on the decision of the tribunal, an adjournment of this hearing, may be necessary in order that they may be heard. The Chairman further stated that no decision of this Tribunal would be made that may in any way prejudice it’s (St. Maur’s) position.

2.2
It then was indicated to the Tribunal that, just prior to the commencement of this hearing, the minutes of a meeting of the Respondents of the 14th December 2005 was given to the Claimant.

2.3
Having considered it’s contents, the solicitor for the Claimant, Mr. Gerry McGreevy made an application to amend the Claimant’s Statement of Case to include a plea that;

(a) The Respondent’s did not employ fair procedures in considering the Claimant’s request for a postponement, and,

(b) The Respondent was in breach of it’s own rules (Rule 4.8, County Bye-Laws and Regulations, 2005) in making such a decision without a quorum of five members being present.

2.4
The application was opposed but it was conceded on behalf of the Respondent’s that they were in a position to deal with such an amendment and that they weren’t prejudiced by it’s inclusion at this stage.

2.5
The balance of justice lay, in the Tribunal’s opinion, in the granting of the Claimant’s application.

The Claimant’s case

3.1
The Claimant advanced the following arguments in support of it’s application;

(a) The decision not to re-arrange the fixture placed them at a severe disadvantage vis a vis their opponents in the final, St. Maurs.

(b) It’s pitch was not available for training in the build up to the final.

(c) There are in existence precedents where the Respondent’s have on previous occasions re-arranged fixtures when one team has been significantly weakened when the match is one of the importance of a final.

(d) The decision of the Respondent’s to refuse to re-arrange the fixture was taken without regard to fair procedures and was ultra vires their rules(Rule 4.8, County Bye-Laws and Regulations, 2005).

3.2
The latter argument was further articulated by My McGreevy on the Claimant’s behalf who submitted that the minutes of the respondent’s meeting of the 14th December 2005 did not make any reference to the fixing of the date for the disputed final, nor could it because at that point the result of a replay involving one of the possible finalists was still outstanding.

3.3
Thereafter the minutes of the Respondent’s next meeting, on the 9th January 2006 reveal that at some point earlier that day a decision was taken on behalf of the Respondent, by one of it’s officers to refuse the Claimant’s request for a postponement. 

3.4
It was therefore submitted that that decision was made ultra vires the aforesaid rule as same states that “Five members must be present to form a quorum at meetings of the GAC”. It was further submitted that Rule 4.5 empowers the GAC (The Respondents) to inter alia ”..control all games”,  but that the decision made on the 9th January 2006 could not have been validly made under those rules because clearly no quorum was present to make that decision.

The Respondents case
4.1
Submissions were made on behalf of the Respondents in defence of their decision to refuse the Claimant’s request for a postponement which may be summarized as follows;

(a) The reason the Claimant was obliged to field a weakened team for the said cup final was because some of it’s members were on inter county duty whilst the remainder were involved in hurling matches. The express aim of the particular cup competition was to provide competitive football experience to single code non county players.

(b) The arrangement of fixtures in general was described as a “headache” and that the weight of precedents in existence favoured not rearranging fixtures so that congestion could be avoided. That was a major factor in reaching the decision not to postpone.

(c) The position regarding the availability of training pitches in the build up to the final was not insurmountable and that alternatives could have been sought but weren’t.

(d) The position regarding playing off of various fixtures, including the disputed final, was raised at the meeting of the 14th December 2005. The respondents were aware that the Claimant’s opponent for the final would not be known until the 18th December at the earliest and when known, the appropriate officer of the Respondents was empowered, by a quorum of the Respondents, at the meeting of 14th December 2005 to set the date for that final. That decision was subsequently ratified by a quorum of the Respondents at the meeting of the 9th January 2006.

(e) It is simply not possible nor practicable for the Respondents to convene a quorum for every decision that needs to be made in relation to the exercise of their functions and from time to time must delegate some decision making responsibilities to individual members which may subsequently be either ratified or reversed by a quorum of the Committee.   

Decision

5.1
The Tribunal is of the view that two main issues in this dispute require consideration.

5.2 The first issue is the taking of the decision, by the Respondent, to arrange the final for the 19th January 2006 and whether that decision was invalid for the reasons outlined at paragraph 3 above. It is the view of this Tribunal that the aforesaid rules have been formulated for the assistance and benefit of individual members of the G.A.A., the clubs and for the G.A.C. to facilitate, inter alia, the smooth running and administration of all aspects of G.A.A. activities within the County of Dublin, including the arranging of fixtures.

5.3 The tribunal believes that minor technical breaches thereof ought not to be relied on to ground applications such as that now under consideration. If the Respondent was in breach of it’s rules as alleged then certainly such breach falls into the category of a “minor technical” one, but for the reasons set out below the tribunal is of the view that the said rules were not in fact breached in any event.

5.4 The Tribunal accepts the submissions made by the Respondent in this regard as set out at paragraphs 4.1 (d) and (e) above which in effect states that there was quorum present for the meeting of the 14th December 2005 and that any decision made thereat empowering individual officials to implement policy made at that meeting was valid. The decision made by that individual official was subsequently approved and ratified at the meeting of the 9th January and the initial scheduling is thus deemed by this Tribunal to be a valid one.

5.5 The second issue for consideration by this Tribunal is whether the decision to later refuse a postponement of the final, also made at the meeting of the 9th January 2006 was in made in breach of fair procedures. 

5.6 In rejecting this argument also the Tribunal is guided by the principle laid down by His Honour, Judge Bryan McMahon in the case of Martin Barry v Fintan Ginnity and others, Unreported, Circuit Court, 13 April 2005, in which the learned Judge states, at page 6, that “Respecting the principle of freedom of contract, and for good social policy reasons, the courts recognize that governing bodies of such associations are in a better position to determine how their affairs are to be run.”  Judge Mc Mahon went on to quote, with approval, an extract from the textbook, Sport and the Law (N.Cox and A. Schuster, First Law Ltd. Dublin 2004)  where, at page 57 it is stated that “As an introductory point it should be noted that the courts in Ireland and England are highly reluctant to strike down decisions of sporting bodies for want of fair procedures, essentially on the basis that governing bodies are reckoned to be expert in the governance of their sports and also it makes sense as a matter of social policy to allow sport to be self-regulating” .

5.7 The Tribunal agrees with the above principles and for that reason the second argument of the Claimant must also fail.

5.8 It is the unanimous decision of this Tribunal, therefore, that the Claimants case be dismissed.

Costs

6.1 The Respondents have generously indicated that they do not wish to make an application for their costs and, accordingly, no order will be made in respect of same.

6.2 The Tribunal, however, directs that the costs and expenses of the D.R.A., in relation to both the interim hearing and this hearing be paid by the Claimant. Such costs and expenses will be measured by the Secretary of the D.R.A. in default of agreement.

Dated this the 3rd day of February 2006.

P.J McGrath
John Cheatle.

Declan O’Flaherty, Chairman.

